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STATEMENT OF THE CASE
Nature of the Case
Derek Tucker appeals, contending there was not sufficient evidence to support his
convictions for possession of a controlled substance and possession of paraphernalia because
there was not sufficient evidence to show he knew the nature of the substance possessed or
intended to use the alleged paraphernalia to ingest drugs which were found in a pouch in his
pocket. As such, this Court should vacate his conviction in that regard.

Statement of the Facts and Course of Proceedings
Officers Ellsworth and Trojacek went to Mr. Tucker's place of business to execute an
outstanding arrest warrant on him. 1

(E.g., Tr., p.85, Ls.2-15.)

Officer Ellsworth testified

Mr. Tucker was compliant and polite and that he did not seem unusually nervous. (Tr., p.92,
Ls.16-19, p.93, Ls.1-4.) Officer Ellsworth also noted that Mr. Tucker did not appear to be under
the influence at the time. (Tr., p.92, Ls.22-23.)
The officers searched Mr. Tucker incident to that arrest, and Officer Ellsworth found a
"black zippered pouch" in one of Mr. Tucker's pockets. (Tr., p.86, Ls.24-25.) When he opened
that pouch, 2 he found a bag with a crystalline substance in it and a tubular glass item with a
bulbous end. (Tr., p.86, L.25 - p.87, L.8.) Mr. Tucker did not try to disavow or explain away the

1

At trial, Officer Ellsworth admitted this case did not involve any suspicions of drug activity; it
was simply an arrest based on an outstanding warrant. (See Tr., p.99, Ls.3-13.) While the nature
of the warrant was not introduced at trial, the record reveals that it was for failure to appear with
respect to a charge of driving without privileges. (See Presentence Investigation Report (PSI),
pp.40, 43.)
2
There was no discussion below as to whether the warrantless search of the pouch itself was
lawful. Mr. Tucker reserves the right to raise that issue in post-conviction if he deems it
appropriate to do so.

1

contents of the container when Officer Ellsworth opened it and examined its contents. (See
Tr., p.95, Ls.7-10, p.97, Ls.7-14.)
Both officers testified that, based on their training and experience, they believed the
pouch's contents to be methamphetamine and a pipe for smoking methamphetamine. (Tr., p. 87,
Ls.13-16, p.88, Ls.16-18; Tr., p.108, Ls.9-11.) Officer Ellsworth also recalled "there was some
residue in the bulbous end" of the pipe.

(Tr., p.87, Ls.11-12.) However, the pipe was not

subjected to any forensic testing. (Tr., p.135, Ls.5-8 (the lab technician stating she did not test
the pipe); see also Tr., p.97, L.25 - p.83, L.3 (Officer Ellsworth testifying it would have been up
to Officer Trojacek to have the pipe tested); Tr., p.115, Ls.5-13 (Officer Trojacek testifying he
did not have the pipe tested, but that it would have been up to Officer Ellsworth whether to have
had it tested).)

The contents of the bag, however, were ultimately confirmed to be

methamphetamine. (See Tr., p.134, Ls.13-18.)
A jury found Mr. Tucker guilty of possession of a controlled substance and possession of
paraphernalia based on the officers' testimony. (R., pp.92-93.) The district court subsequently
imposed a unified sentence of five years, with two years fixed, which it suspended for a five-year
period of probation. (Tr., p.189, Ls.14-16, p.192, Ls.3-4.) Mr. Tucker filed a notice of appeal
timely from the resulting judgment of conviction. (R., pp.98, 111.)

2

ISSUE
Whether there was not sufficient evidence to support Mr. Tucker's convictions for possession of
drugs and drug paraphernalia.

3

ARGUMENT
There Was Not Sufficient Evidence To Support Mr. Tucker's Convictions For Possession Of
Drugs And Drug Paraphernalia
A.

Standard Of Review
When the defendant challenges the sufficiency of the evidence on appeal, "the only

inquiry for this Court is whether there is substantial evidence upon which a reasonable jury could
have found that the State met its burden of proving the essential elements of the charged crimes
beyond a reasonable doubt."

State v. Goggin, 157 Idaho 1, 5 (2014) (internal quotations

omitted). "Evidence is substantial if a reasonable trier of fact would accept it and rely upon it in
determining whether a disputed point of fact has been proven." Id. (internal quotation and
alteration omitted). "In conducting its analysis, the Court is required to consider the evidence in
the light most favorable to the State, but will not substitute its judgment for that of the jury on
issues of witness credibility, weight of the evidence, or reasonable inferences to be drawn from
the evidence." Id. (internal quotation omitted).

B.

There Was No Evidence Showing Mr. Tucker Knew The Nature Of The Substance In
The Black Pouch Or Intended To Use The Alleged Paraphernalia Found In The Black
Pouch To Ingest Drugs
In terms of possession of a controlled substance, '"knowledge that one is in possession of

the substance'" is an essential element of the offense. State v. Blake, 133 Idaho 237, 241 (1999)
(quoting State v. Fox, 124 Idaho 924, 926 (1993)).

In other words, the mere fact that the

substance in the defendant's possession turns out to be drugs is not enough to convict him for
possession of a controlled substance. See id. (noting, for example, that the honest belief that the
substance was an innocuous substance, such as sugar, will defeat a charge of possession of a
controlled substance). Rather, the State must also prove beyond a reasonable doubt that the

4

defendant had knowledge of the presence of a drug. State v. Armstrong, 142 Idaho 62, 64 (Ct.
App. 2005) There is "a clear difference" in this regard between evidence which shows the
defendant believed all the drugs in an item had been used up (as was the case in Armstrong) and
"ignorance that there had ever been drugs in the container where a trace is found." Id. at 65.
The paraphernalia charge has a similar element. It "requires the State to prove that, while
m Idaho, the defendant possessed paraphernalia with the intent to introduce a controlled
substance into a human body." State v. Mann, 162 Idaho 36, 43 n.2 (2017) (emphasis added).
This element, like the knowledge element in the possession context, demonstrates that the mere
fact that the item could be used to ingest drugs is not enough to convict the defendant of
possessing paraphernalia. Compare Armstrong, 142 Idaho at 64-65.
Idaho's courts have been somewhat succinct in their analysis of questions of sufficiency
in possession of drugs and paraphernalia cases.

For example, the Idaho Court of Appeals

concluded, without detailed discussion, there was sufficient evidence to prove the defendant's
knowledge of the nature of the substance found on his person because the officers also found
items of paraphernalia elsewhere on the defendant's person and the officer observed "that the
insides of both of [the defendant's] elbows had needle marks." State v. Dixon, 140 Idaho 301,
306 (Ct. App. 2004). Similarly, the Idaho Supreme Court concluded that, where the defendant
was seen "stooping over an opening of the foundation of the residence" where drugs were
subsequently discovered and he claimed to know nothing about "the heroin" before any heroin
had been discovered, there was sufficient evidence to infer his knowledge of drugs because
"suspicious behavior of a defendant when he becomes aware of the police is a circumstance that

5

can link him to drugs found on the premises of which he is in non-exclusive possession." 3
State v. Greene, 100 Idaho 464, 466 (1979). Even in Goggin, where the Court detailed the

particular testimony at issue, its conclusion as to why that evidence was sufficient is still
relatively succinct. See Goggin, 157 Idaho at 9-10.
However, in reaching the same sort of conclusions as Idaho's courts on this issue, other
courts have provided more explanation as to why certain evidence is or is not sufficient to
support the verdicts at issue.

See, e.g., Stevens v. State, 275 N.E.2d 12, 13-14 (Ind. 1971)

(distinguishing Taylor v. State, 267 N.E.2d 383, 384-85 (Ind. 1971)). In Taylor, the defendant
was arrested for shoplifting, and upon searching his handbag, the officer found a hypodermic
needle, an eye-dropper covered with an unknown sticky substance, a bottle cap with a burned
bottom, and an empty pill bottle. Taylor, 267 N.E. at 384. The officer testified that he knew the
defendant to be a drug addict and that, based on his training and experience, he recognized that
the items in his bag could be used together to ingest drugs. Id. Based on that evidence, the
defendant was convicted of possessing drug paraphernalia. Id.
However, the Indiana Supreme Court concluded there was not substantial evidence to
support that conviction because "all the evidence showed was that appellant was in possession of

3

Greene's analysis in this regard was focused on whether there was sufficient evidence to find
the defendant was in constructive possession of the drugs found in a shared space. See Greene,
100 Idaho at 466. However, its analysis about inferring the defendant's knowledge of the drugs
from his suspicious actions when officers approached is equally applicable to the question of
whether the defendant knew the nature of a substance or intended to use alleged paraphernalia
that was found on the defendant's person. See, e.g., Berkhardt v. State, 82 N.E.3d 313, 317-18
(Ind. Ct. App. 2017) (explaining the fact that the defendant "did not move when the police
approached" (i.e., did not act suspiciously) was one of several reasons the State failed to provide
sufficient evidence of the defendant's intent to use the alleged paraphernalia found on his
person); compare Bradley v. State, 287 N.E.2d 759, 763 (Ind. Ct. App. 1972) (holding there was
sufficient evidence to infer the defendant's intent to use the alleged paraphernalia from the fact
that the defendant did act suspiciously upon seeing police by fleeing and trying to discard or
conceal some of the alleged items of paraphernalia).
6

adapted instruments"; there was no evidence establishing his intent to use those items to inject
drugs. Id. at 385. The Taylor Court proceeded to identify several specific shortcomings in the
State's evidence. Id. For example, "[i]n this case there was no evidence of flight or any other
behavior indicating consciousness of guilt with reference to this crime." Id.; compare Greene,
100 Idaho at 466 (finding sufficient evidence to infer knowledge when there was evidence of that
sort of suspicious behavior). Similarly, the Taylor Court pointed out, there was no evidence
presented in that case "that appellant had had previous convictions 'with reference to the use of
narcotic drugs."' Taylor, 267 N.E.2d at 385. Additionally, "there was no evidence through
appellant's own statements or otherwise, that he was a narcotics user," and the officer's reference
to the defendant's prior history as a drug user was of no probative value, particularly since no
official records were produced to prove that fact. Id.; compare State v. Williams, 134 Idaho 590,
592-93 (Ct. App. 2000) (explaining "[e]vidence of Williams' familiarity with methamphetamine
and his past use of the substance was probative of such intent. The fact that Williams had
previously used methamphetamine made it more likely that he possessed the spoon with the
intent to use it to inject methamphetamine rather than for some other, innocent purpose.")
Because there was no evidence actually showing the defendant's intent to use the alleged
paraphernalia to ingest drugs, the Taylor Court vacated the conviction in that case. Id.
However, in Stevens, the Indiana Supreme Court distinguished Taylor. See Stevens, 275
N.E.2d at 13-14. As in Taylor, the defendant in Stevens was arrested for shoplifting and officers
found a syringe, two needles, and a bottle cap when they searched his person. Stevens, 275 N.E.
at 13. Like in Taylor, the officer in Stevens testified that, in his experience, those items could be
used together to ingest drugs. Id. However, unlike in Taylor, the officer in Stevens also saw
needle marks and "track" marks on the defendant's arms. Id. It was based on this additional

7

piece of evidence that the Stevens Court distinguished Taylor and found there was sufficient
evidence to prove the intent element of possession of paraphernalia. Id.; compare Dixon, 140
Idaho at 306 (holding there was sufficient evidence to infer knowledge of the nature of a
substance because it was found with alleged paraphernalia elsewhere on his person and the
officer observed needle marks on the defendant's arms).
Here, as in Taylor, Mr. Tucker did nothing during the encounter which would have
conveyed a consciousness of guilt based on the items in the black pouch. Compare also Greene,
100 Idaho at 466. He did not, for example, try to disavow or explain away the contents of the
container when Officer Ellsworth opened it and examined its contents. 4 (See Tr., p.95, Ls.7-10,
p.97, Ls.7-14.) He also did not appear unusually nervous, nor did he try to flee the scene; rather,
Officer Ellsworth testified Mr. Tucker remained compliant and polite during the encounter.
(Tr., p.92, L.16 - p.93, L.4.) Moreover, like Taylor and unlike Stevens and Dixon, the officer did
not notice any signs that Mr. Tucker was under the influence or had otherwise recently used
drugs at the time the officers arrested him. (See Tr., p.92, Ls.20-23.) As such, Mr. Tucker's
appearance or behavior when he knew the officers were going to arrest him demonstrates that, as
in Taylor, there was not sufficient evidence to support an inference that he intended to use the
alleged paraphernalia to ingest drugs.

Likewise, it demonstrates there was not sufficient

evidence to infer his knowledge of the nature of the substance. Compare Dixon, 140 Idaho at
306.
In fact, the State's only evidence which upon which knowledge of the substance's nature
could be inferred was the way it appeared in the pouch - that the officers, based on their
extensive training and experience, through their specific expertise, were able to recognize the
4

Of course, it would be improper to infer Mr. Tucker's guilt from his post-custody silence. See,
e.g., State v. Ellington, 151 Idaho 53, 60 (2011).
8

crystalline substance in the container to be methamphetamine and the glass tube as a pipe for
smoking methamphetamine, as opposed to smoking other substances. (Tr., p.87, Ls.17-24, p.88,
Ls.16-18; Tr., p.108, Ls.9-11.) However, there was no evidence which suggested Mr. Tucker
had similar training, such that he, like the officers, would be able to recognize those items on
sight.
There was also no evidence presented that would show he had a prior record of drug use,
and so, knowledge could be inferred from such experiences. Compare Goggin, 157 Idaho at 9
(detailing the evidence presented in that case about the commonly-known iconography
associated with the storefront at issue, upon which the jury could reasonably infer the
defendant's knowledge of the substances she was selling from that storefront); Williams, 134
Idaho at 592-93 (explaining "[e]vidence of Williams' familiarity with methamphetamine and his
past use of the substance was probative of such intent"). In fact, Officer Ellington's testimony
actually cuts against such an inference because he was clear this case did not involve any sort of
suspicion or investigation of drug use; it was simply the officers arriving to execute an arrest
based on an outstanding warrant. (See Tr., p.99, Ls.3-13.) Therefore, even the fact that the
officers were able to identify the nature of the substance and thus, the intent to use the pipe, was
not sufficient to prove Mr. Tucker had either that knowledge or intent. See Taylor, 267 N.E.2d at
385.
For all these reasons, the mere fact that drugs and an alleged pipe were found on
Mr. Tucker's person was not sufficient, particularly in light of all the other surrounding
circumstances of this particular case, to prove the necessary elements that Mr. Tucker knew what
the substance was or that he had the intent to use the alleged pipe to ingest drugs.

9

CONCLUSION
Mr. Tucker respectfully requests this Court vacate his convictions in this case.
DATED this 7th day of December, 2020.

Isl Brian R. Dickson
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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